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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD JUL C 62005

STATE OF ILUNOlS
PEOPLE OF THE STATE OF ILLINOIS, ) Pollution Control Board

Complainant, )
) PCB96-98

)
v. ) Enforcement

)
)

SKOKIE VALLEY ASPHALT, CO., INC., )
EDWIN L. FREDERICK,JR.,individually andas )
ownerandPresidentof SkokieValley Asphalt )

Co., Inc., andRICHARD J. FREDERICK, )
individually andasownerandVice Presidentof )
SkokieValley AsphaltCo., Inc., )

Respondent )

NOTICEOF FILING

I’LEASE TAKE NOTICEthat I havetodayfiled with theOffice oftheClerkofthePollution
Control BoardtheRESPONDENTS’MOTION TO STRIKE COMPLAINANT’S OBJECTIONS
TO DISCOVERYAND MOTION TO COMPELCOMPLAINANT’S RESPONSETO
DISCOVERYREQUEST,acopyofwhich is herebyserveduponyou.

Da~4~.O’Neill

July 6, 2005

E)avidS. O’Neill, Attorneyat Law
5487 N. MilwaukeeAvenue
Chicago,IL 60630-1249
(773)792-1333



BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

JUL 062005
PEOPLEOF THE STATEOF ILLINOIS, ) oTATE OF ILLl~\;OjS

Complainant, ) POH~tj~~ControlBoard
) PCB96-98
)

v. ) Enforcement
)
)

SKOKIE VALLEY ASPHALT, CO., INC., )
EDWIN L. FREDERICK,JR.,individually andas )
ownerand Presidentof SkokieValleyAsphalt )
Co.. Inc.,and RICHARD J.FREDERICK, )
individually andasownerandVicePresidentof )
SkokieValley AsphaltCo., Inc., )

Respondents )

RESPONDENTS’MOTION TO STRIKE COMPLAINANT’S OBJECTIONS TO
DISCOVERY AND MOTION TO COMPEL

COMPLAINANT’S RESPONSETO DISCOVERY REOUEST

TheRespondents,SKOKIE VALLEY ASPHALT, CO., INC., EDWIN L. FREDERICK,

JR.,individually andasownerandPresidentofSkokieValley AsphaltCo., Inc., andRICHARD

J. FREDERICK, individually andasownerandVice Presidentof SkokieValleyAsphaltCo.,

Inc.,, by andthroughits attorney,David S. O’Neill, hereinmovethis Boardto strike the

Complainant’sobjectionsto theRespondents’requestfor Discoveryandcompelthe

Complainant’sresponseto Respondents’requestsfor discoveryandin supportthereofstatesas

follows:

PROCEDURALHISTORY

1. On April 7, 2005,theBoardissuedan Orderin theabovecaptionedmatter. In this Order,

theBoardgrantedtheRespondents’motionfor extensionoftime to allow for discovery.

2. TheOrderstatesthat“the Boardwill granttherespondentsadditionaltime in orderto

conductdiscovery...”OrderofApril 7, 2005at 3. In theConclusionoftheOrder,the

Board“grantsrespondents’motionfor extensionof timeandauthorizesrespondentstO
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conductdiscoveryon theattorneyfees issue”. Id at4.

3. On April 25, 2005,theRespondentsfiled with theBoardthe“Respondents’First Setof

InterrogatoriesRegardingAttorneys’ Fees,Costsand Expenses”,Respondents’First Set

of DocumentRequestsRegardingAttorneys’ Fees,CostsandExpenses”,“Respondents’

First Requestfor AdmissionofFactsRegardingAttorneys’ Fees,Costsand Expenses”

and“Notice ofDepositionRegardingAttorneys’ Fees,CostsandExpenses”.

4. Thediscoveryrequeststatedthattheresponsesto discoveryshouldbe deliveredby May

25, 2005 consistedwith therequirementsofIllinois SupremeCourt Rule213 andthe

BoardOrderofApril 7, 2005.

5. TheComplainantand its attorneysfailed to delivertheresponsesto discoveryby the

deadlineestablishedby theIllinois SupremeRule213 andtheBoardOrderofApril 7,

2005.

6. Instead,theComplainant’sattorneysentobjectionsto theRespondents’discovery

requestsandfailed to respondto requestto admit factsNos.3,4, 5, 6, 7, 8, 9, 11, 12, 13,

15, 16, 17, 18, 19,20,27,28,30and37, documentrequestsNos. 5,6,7,8,9,10,11,12,

17 and21 andinterrogatories16, 21, and23.

7. TheComplainant’slimited responseto theremainingdiscoveryrequestis generally

evasiveandnon-responsiveandsubjectto objectionsthat misinterpretBoardordersor

haveno basisin legal standardsfor objections.Theseresponsescanbe addressedthrough

a 201(k) conferenceaftertheissueofthevalidity oftheobjectionshasbeenaddressedby

theBoard.

8. Underthepretenseof respondingto theRespondents’requestfor discovery,the

Complainant’sattorneyalsosentacommunicationto theRespondents’attorney,in a

form andmannernotallowedfor.by theBoard’sProceduralRulesstatingthattheywould

not be supplyingfull responseto the Respondents’requestfor discovery. The

Complainant’sattorneysalsoattemptedto havethecommunicationmadepartofthe

Board’srecordin this caseby making thecommunicationan ex-partecommunication

with aBoardemployee.

9. In its Noticeof Deposition,theRespondentsrequestedthat theComplainantproduceMr.
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Mitchell CohenandMr. BernardMurphy for depositionon June24, 2005pursuantto the

provisionsof Section2-1003oftheIllinois CodeofCivil Procedure.

10. TheComplainantfailed to produceeitherMr. Cohenor Mr. Murphy for depositionon

.June24, 2005asrequiredunderSection2-1003oftheIllinois CodeofCivil Procedure.

THE COMPLAINANT’S OBJECTIONS SHOULD BE STRICKEN

11. Theobjectionspresentedby theComplainant’slackthespecificityrequiredofany

objectionto arequestfor discovery. In its objectionsto Respondents’discoveryrequests,

theComplainantrelieson generalobjectionsand fails to specificallystatethebasisfor

eachobjection.

12. Theburdenofdemonstratingthatarequestfor discoveryis improperis on theparty

respondingto thediscoveryrequest— in this situation,theComplainant.

13. Absentan argumentidentifyingtheportionofthediscoveryrequestthat is beingobjected

to anda legal basisfor theobjection,theComplainant’sobjectionscannotstand.

14. Thegeneralobjectionsgivenby the Complainants,evenif appliedto specificportionsof

discoveryrequests,arenot thebasisfor objections.

15. In its generalobjections,theComplainantattemptsto misconstruethestatementin the

Board’sOderofApril 7, 2005 that requiresthat“any pleadingby eitherpartynot

designedto furtheraspeedyandultimateresolutionof this casewill notbe toleratedby

thehearingofficer or theBoard.” (Complainant’sAnswersandObjectionsfiled May24,

2005at 2.)

16. The Respondents’discoveryrequestsareconsistedwith theBoard’sgoal ofa“speedy

and ultimateresolutionof this case”. Discoveryis thetool thatallows for theexchangeof

information neededto resolvelegal disputes. The“Respondents’First Setof

InterrogatoriesRegardingAttorneys’ Fees,Costsand Expenses”,Respondents’First Set

of DocumentRequestsRegardingAttorneys’ Fees,CostsandExpenses”,“Respondents’

First Requestfor AdmissionofFactsRegardingAttorneys’ Fees,CostsandExpenses”

and“Notice ofDepositionRegardingAttorneys’ Fees,CostsandExpenses”areintended

to allow theRespondentsto gatherthe informationrequiredto prepareits responseto the
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requestfor feesandcostin a timely manner.

1 7. TheRespondentspreparedandservedits discoveryrequestconsistentwith theschedule

establishedby theBoardin its OderofApril 7, 2005 to helpensurethespeedyand

ultimateresolutionof this case.

18. It is theactionoftheComplainantandits attorneysthat jeopardizethespeedyand

ultimateresolutionof this manner

19. The time it would taketheComplainantto respondto theRespondents’requestsfor

discoveryis inconsequentialcomparedto thedelaynowcausedby theComplainant’s

failure to complywith theBoard’sdiscoveryschedule.

20. In its generalobjections,theComplainantalsoattemptsto misconstruethestatementin

theBoard’sOrderof April 7, 2005that requiresthat“the partiesarenot to address[AAG

Joel Sternstein’sfees} in conductingdiscoveryorat hearing.” (Complainant’sAnswers

andObjectionsfiled May 24, 2005at 2.)

21. Nothing in theRespondents’discoveryrequestaddresseseitherMr. Sternstein’sor the

Board’smisconductin thiscase.However,theBoard’sattemptto limit discoverythe

with respectto theconflictof Mr. Sternsteinshouldnot be interpretedto preventthe

Respondentsfrom investigatingComplainantandits attorneysothermisconductand

ethicalbreaches.

22. AmongtheissuesthatRespondentsneedto addressthroughdiscoveryis theconductof

theremainingattorneysin supervisingMr. Sternsteinduring theperiodsin which he

violatedBoardproceduralrulesandtheARDC CodeofEthics, thepossibilityofex parte

communicationbetweentheremainingattorneysandtheBoardemployees,the

knowledgetheremainingattorneyshadofMr. Sternstein’smisconductandex parte

communications,thelevel to which theremainingattorneysinstructedandcondonedMr.

Sternstein’smisconduct,thereasonwhy Mr. Cohenhasfiled falseaffidavitswith the

Boardandthereasonwhy theremainingattorneysarenow claiming feesfor work that

Mr. Sternsteinclaimedto havebeenpreformedandtheBoardhasruledcan notbe

recoveredby theComplainant.

23. TheRespondents’discoveryrequestsaredesignedto gatherinformationon theseissue
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andarerequiredto allow theRespondents’to prepareits responseto theComplainant’s

requestfor feesand costs.

24. The Complainant’sobjectionto theRespondents’requestfor informationbasedon the

argumentthatMr. Stemsteinmayhavebeeninvolvedin themisconductoftheother

attorneysshouldnot be allowed.

25 In its generalobjections,theComplainantobjectsto respondingto requestfor discovery

that it hasunilaterallydeterminedarenotrelevant.. Theyalsoobjectto answering

requestsfor discoveryon privacyground.(Complainant’sAnswersandObjectionsfiled

May 24,2005at 2.)

26. TheRespondents’requestfor discoveryaredesignedto discoverfactsor leadto factsthat

arerequiredto prepareits responseto theComplainant’sattorneysfees.As such,theyare

relevant.

27. Thereis no legalor logical basisfor refusingto respondto requestfor discoveryon an

argumentof privacy. Thevery purposeofdiscoveryis to allow for theexchangeof

personalinformation. This argumentis furtherdiscreditedby thefactthat mostof the

informationrequestedby theRespondentsto whichthecomplainantandits attorneysare

objectingarepartof thepublic record.

28. Theremaininggeneralobjectionsstatedby theComplainantand its attorneyaresopoorly

arguedthat theydefy responseby theRespondents.

COMPLAINANT’S SHOULD BE COMPELLED TO RESPONDTO RESPONDENTS’

DISCOVERY REOUESTS

29. TheBoardhasconsistentlyheldthatdiscoveryshouldbe aswide aspossiblewith respect

to thefactsofthecaseto allow theissuesto be developedasfully aspossible.

EnvironmentalProtectionAgencyv. DecaturSanitaryDistrict, et. al. PCB77-157at 2;

PeopleoftheStateofIllinois v. DorenPoland.Lloyd Yoho. et. al. PCB98-148at 2.

30. TheBoard’sstatementsin its OrderofApril 7, 2005requestinglimited discoveryand

stating“any pleadingby eitherpartynotdesignedto furtheraspeedyandultimate

resolutionofthis casewill notbe toleratedby thehearingofficeror theBoard.”are not
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inconsistentwith theBoard’spositionof allowingbroaddiscovery.

31. “Respondents’FirstRequestfor AdmissionofFactsRegardingAttorneys’ Fees,Costs

and Expenses”areintendedto allow thepartiesto identify itemsnot in disputeand

consequentlyavoid furtherdiscoveryanddelays.

32. The “Respondents’First SetofInterrogatoriesRegardingAttorneys’ Fees,Costsand

Expenses”areintendedto allow theRespondentto identify issuesandnon issuesto be

addressedat Depositionor reasonablyarguedin theRespondents’Responseto

ComplainantsDemandfor Attorneys’ FeesandCost.

33. The “Respondents’First Requestfor Admissionof FactsRegardingAttorneys’ Fees,

CostsandExpenses”is intendedto allow theRespondentto obtaindocumentsnecessary

to verify otherresponsesobtainedfrom theComplainantand allow theRespondentsto

clarify any discrepanciesthroughdeposition.

34. Consequently,thoroughandtimely discoveryis consistentwith theBoard’sobjectiveof a

speedyandultimateresolutionof this case.

35. It is theComplainant’spleadingsandresponsesthatraiseobjectionsto reasonable

discoveryand fail to supply informationrequiredto allow theRespondentsto preparea

responseto theComplainant’sDemandfor FeesandCost thatwould be classifiedasa

pleadingnotdesignedto furtheraspeedyandultimateresolutionofthiscase.Consistent

with theApril 7, 2005 Order,thesepleadingsandresponsesshould not be toleratedby

thehearingofficeror theBoard.

36. As such,theComplainantshouldbe compelledto respondto thediscoveryrequest

presentedby theRespondents.

RESPONDENTSHOULD BE COMPELLED TO PRODUCE WITNESSES UNDER

THEIR CONTROL FOR DEPOSITION

37. In its “Notice ofDepositionRegardingAttorneys’ Fees,CostsandExpenses”,the

RespondentsrequestedthattheComplainantproduceMr. Mitchell CohenandMr.

BernardMurphyfor depositionon June24,2005 pursuantto theprovisionsof Section2-

1003 oftheIllinois CodeofCivil Procedure.
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38. TheComplainantfailed to produceeitherMr. CohenorMr. Murphy for depositionon

June24, 2005 asrequiredunderSection2-1003oftheIllinois Codeof Civil Procedure.

39. TheComplainantdoesnot denythat Mr. Cohenis awitnessundertheir control

40. TheComplainantsunilaterallydecidedthatMr. Cohen’sdepositionwasnot timely

scheduledandshouldnotbe takenuntil all written discoveryhadbeencompleted.

Therefore,theComplainantand its attorneysrefusedto produceMr. Cohenatthetime

andplacerequested.

41. TheComplainantdid not askleaveof theBoardor approvaloftheRespondentsin

decidingnot to producethewitness.

42. TheRespondentswerepreparedto takeMr. Cohen’sdepositionatthetime scheduledand

theComplainant’sfailure to producethewitnessfor depositionhasresultedin

unnecessarydelayof theBoard’sobjectiveof a speedyandultimateresolutionof this

case.

43. TheComplainantsshouldbe compelledto producewitnessesfor deposition,or at a

minimum,cooperatewith theRespondentsin schedulingsaiddepositionsto allow for the

speedyandultimateresolutionofthis case.

Wherefore,theRespondentsrespectfullyrequesttheBoardto strike theComplainant’sObjection

to DiscoveryandcompelComplainant’sresponseto discoveryandcooperationin scheduling

depositions.

DavidS.O.~N~Tu1

I)avid S. O’Neill, Attorneyat Law
5487N. MilwaukeeAvenue
Chicago,Illinois 60630-1249
(773) 792-1333
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CERTIFICATEOF SERVICE

I, theundersigned,certify that I haveservedtheattachedRESPONDENTS’
RESPONDENTS’MOTION TO STRIKE COMPLAINANT’S OBJECTIONSTO
DISCOVERYAND MOTION TO COMPELCOMPLAINANT’S RESPONSETO
DISCOVERYREQUESTby handdelivery on July 6, 2005,uponthefollowing party:

Mitchell Cohen
EnvironmentalBureau
AssistantAttorneyGeneral
Illinois Attorney General’sOffice
188 W. Randolph,20th Floor
Chicago,IL 60601

/41J
Davi(S.O’Neilf

NOTARY SEAL

SUBSCRIBEDAND SWORNTO ME this —

RITA1NOTARY P~*JCSTATE OFLL1dQ~$
MY COMM~ErnI~&o~


